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DETAILED ACTION 

Claim Rejections - 35 USC § 102 

1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

2. Claims 1, 2, 4, and 16 are rejected under 35 U.S.C. 102(b) as being anticipated 
by Harlin et al, US5494965. 

3. Regarding claims 1, 4, and 16; the independent claim 1 recites a film comprising 
at least one layer made from a polymer composition, wherein the composition 
comprises 

a. from 35 to 65% by weight an ethylene polymer having a density greater 
than or equal to about 0.94 g/cm 3 , and a melt index from 0.001 to 1 grams/10 
minutes (g/10 min) 

b. from 35 to 65% by weight an ethylene polymer having a density greater 
than or equal to about 0.94 g/cm 3 , and a melt index from 50 to 700 g/10 min 

Claim 4 depends from claim 1, and recites that (a) and (b) are each an ethylene 
homopolymer. Claim 16 depends from any of the preceding claims 1-15, and recites 
the limitation of a film comprising at least one layer made from the polymer composition 
of any one of the preceding claims. 

4. Harlin et al discloses bimodal polyethylene compositions comprising a high 
molecular weight polyethylene and a low molecular weight polyethylene, and a method 
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by which said compositions may be produced. Example 2 of US5494965 discloses a 
bimodal polyethylene composition comprising 43% by weight polyethylene having a 
density of 0.9488 g/cm 3 and a melt index of 0.5 g/10 min and 57% polyethylene having 
a density of 0.971 g/cm 3 and a melt index of 90 g/10 min, corresponding to components 
(a) and (b) as recited in the instant claim 1, respectively (see Table 1, Example 2). 
Each polymer component is a homopolymer synthesized via the polymerization of 
ethylene (Column 8, lines 29-32). Harlin further discloses that the compositions 
described in US5494965 are directed towards film, pipe, and blow molding products 
(Column 1, lines 9-12). 

5. Regarding claim 2, the applicant recites that component (a) described in 
paragraph 3 of this Office Action comprises at least one homogeneously branched 
interpolymer having a molecular weight distribution (M w /M n ) from 1 .5 to 3. 

6. Harlin discloses that the low molecular weight component used for the production 
of the composites described in US5494965 is characterized as having M w /M n within the 
range of 2.5-9, overlapping with the range disclosed in the instant claim 2. Further, 
while using ethylene homopolymers as a primary example, Harlin discloses that olefin 
polymers and copolymers synthesized from monomers such as ethylene, propylene, 
butane, hexane, and 4-methyl-1-pentene, may be utilized for the production of the 
bimodal composites disclosed in US5494965 (Column 4, lines 3-16). While US5494965 
does not specify that the copolymer is homogeneously branched, the examiner notes 
that Harlin teaches that the catalyst used to synthesize the polymers are limited only to 
those capable of producing polymers of the required molecular weights, with Ziegler- 
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type catalysts or metallocene catalysts disclosed as suitable examples of catalytic 
agents (Column 6, lines 35-40). As it is known in the art that metallocene catalysts can 
be used to produce polymers with a highly homogeneous branching distribution, the 
examiner takes the position that one of ordinary skill in the art would recognize that 
Harlin discloses the synthesis and incorporation of a homogeneously branched ethylene 
polymer having the properties described in the instant claim within the bimodal polymer 
compositions described in US5494965. 

Claim Rejections - 35 USC § 102/§ 103 

7. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

8. Claims 3 is rejected under 35 U.S.C. 102(b) as anticipated by or, in the 
alternative, under 35 U.S.C. 103(a) as obvious over Harlin et al, US5494965. 

9. Claim 3 depends from claim 1 , and recites that the film layer has a water vapor 
transmission rate, WVTR, of less than or equal to about 0.3 g-mil/(100 in 2 xday), as 
measured in accordance with ASTM F 1249-90. 

10. As discussed in paragraph 4 of this Office Action, Harlin discloses a bimodal 
polyolefin composition, useful for making films, comprising components of ethylene 
homopolymers which satisfy the criteria of density and melt index as set forth for the 
polymeric components of the composition of the instant application in the independent 
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claim 1. Harlin does not disclose the WVTR of the said composition; however, the 
examiner takes the position that, as the polymeric compositions disclosed by both Harlin 
and the applicant comprise ethylene polymers having the same properties, one of 
ordinary skill in the art would expect that the properties, including the water vapor 
transmission rate, of a film comprising the ethylene composition disclosed by Harlin 
would not be materially different from those of a film as recited in the instant application. 
1 1 . MPEP § 21 12 recites that "[T]he PTO can require an applicant to prove that the 
prior art products do not necessarily or inherently possess the characteristics of his [or 
her] claimed product. Whether the rejection is based on inherency under 35 U.S.C. 
102, on prima facie obviousness under 35 U.S.C. 103, jointly or alternatively, the burden 
of proof is the same..." as that required with respect to product-by-process claims. In re 
Fitzgerald, 619 F.2d 67, 70, 205 USPQ 594, 596 (CCPA 1980) As discussed in MPEP 
§ 2113, once the examiner provides a rationale tending to show that the claimed 
product appears to be the same or similar to that of the prior art, although produced by 
a different process, the burden shifts to applicant to come forward with evidence 
establishing an unobvious difference between the claimed product and the prior art 
product. In re Marosi, 710 F.2d 798, 802, 218 USPQ 289, 292 (Fed. Cir. 1983) The 
burden is therefore shifted to the applicant to prove that the properties used to define 
the interpolymers of the instant application would not be present in the block 
copolymers disclosed by Turner. 
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12. Claims 5-16 are rejected under 35 U.S.C. 102(b) as anticipated by or, in the 
alternative, under 35 U.S.C. 103(a) as obvious over Moriguchi et al, US4536550. 

13. Claim 5 recites an ethylene homopolymer or interpolymer composition having a 
percentage fraction of a gel permeation chromatography light scattering (GPC-LS) 
chromatogram which has a molecular weight equal to or greater than 1,000,000 as 
determined by GPC-LS that is at least 2.5% but not more than about 20% of the total 
area of the GPC-LS chromatogram. 

14. Claim 6 recites an ethylene homopolymer or interpolymer composition having a 
percentage fraction of a gel permeation chromatography refractive index (GPC-RI) 
chromatogram which has a molecular weight equal to or greater than 10,000 as 
determined by GPC-RI that is at least 10% but not more than about 25% of the total 
area of the GPC-RI chromatogram. 

15. Claim 7 depends from claim 5, and recites the additional limitation that the 
ethylene composition has a percentage fraction of a GPC-RI chromatogram which has a 
molecular weight equal to or less than about 10,000 as determined by GPC-RI which is 
at least 10% but not more than 25% of the total area of the GPC-RI chromatogram. 

16. Claim 8 depends from claim 7, and recites the limitation that the component 
having a molecular weight of 1 ,000,000 or greater as determined by GPC-LS is equal to 
or less than 15% of the total area of the GPC-LS chromatogram, and the percentage 
fraction having a molecular weight equal to or less than about 10,000 as determined by 
GPC-RI is equal to or greater than 15% of the total area of the GPC-RI chromatogram. 
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17. Claim 9 depends from claim 7, and recites that fraction having a molecular 
weight of 1,000,000 or greater represents 10% or less of the total area of the GPC-LS 
chromatogram, and the fraction having a molecular weight of 10,000 or less is equal to 
or greater than 20% of the total area of the GPC-RI chromatogram. 

18. Claim 10 depends from claim 7, and recites the limitation that the fraction having 
a molecular weight of 10,000 or less is equal to or greater than about 15% of the total 
area of the GPC-RI chromatogram. 

19. Claim 1 1 depends from claim 7, and recites the limitation that the fraction having 
a molecular weight of 10,000 or less is equal to or greater than about 20% of the total 
area of the GPC-RI chromatogram. 

20. Claim 12 depends from claim 7, and recites the limitation that the fraction having 
a molecular weight equal to or greater than 1 ,000,000 is equal to or less than about 
15% of the total area of the GPC-LS chromatogram. 

21 . Claim 13 depends from claim 8, and recites the limitation that the fraction having 
a molecular weight of 10,000 or less is equal to or greater than about 20% of the total 
area of the GPC-RI chromatogram. 

22. Claim 14 depends from claim 7, and recites the limitation that the fraction having 
a molecular weight equal to or greater than 1 ,000,000 is equal to or greater than about 
10% of the total area of the GPC-LS chromatogram. 

23. Claim 15 depends from claim 14, and recites the limitation that the fraction 
having a molecular weight of 10,000 or less is equal to or greater than about 15% of the 
total area of the GPC-RI chromatogram. 
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24. Moriguchi discloses a polyethylene composition comprising three specific types 
of polyethylenes. Polyethylene (A) has a molecular weight from 5,000 to 90,000; 
corresponding to the fraction having a molecular weight of 10,000 or less in the GPC-RI 
chromatogram as recited in the instant claims. Polyethylene (C) has a molecular weight 
within the range from 100,000 to 1,500,000, corresponding to the fraction having a 
molecular weight greater than or equal to 1 ,000,000 in the GPC-LS chromatogram as 
recited in the instant claims. Polyethylene (B) has a molecular weight fro 50,000 to 
500,000. All three polyethylenes may be homopolymers or copolymers of ethylene and 
a a-olefin (Column 1, line 59 to Column 2, line 16). 

25. Moriguchi does not recite the percents of the GPC-RI or GPC-LS chromatogram 
which comprise polyethylene (A) or polyethylene (C) in the composition disclosed in 
US4536550. The examiner notes, however, that polyethylene (B) is disclosed as 
comprising 10-75% of the polymer composition, and that the ratio by weight of 
polyethylene (A) to polyethylene (C) is from 70:30 to 30:70 (Column 2, lines 13-16). 
Based on the molecular weights of the polyethylene components and their percent 
incorporation into the compositions disclosed in US4536550, the examiner takes the 
position that one of ordinary skill in the art would expect that the compositions disclosed 
by Moriguchi in US4536550 would not be materially different from those recited in the 
instant claims 5-15, and said compositions would display the same fractions when 
analyzed by GPC-LS or GPC-RI. 
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26. Claim 16 recites a film comprising the polymer composition of any of the 
preceding claims. Moriguchi recites that the compositions disclosed in US4536550 
may be used in film-making (Column 1 1 , lines 18-20). 

27. MPEP § 2112 recites that "[T]he PTO can require an applicant to prove that the 
prior art products do not necessarily or inherently possess the characteristics of his [or 
her] claimed product. Whether the rejection is based on inherency under 35 U.S.C. 
102, on prima facie obviousness under 35 U.S.C. 103, jointly or alternatively, the burden 
of proof is the same..." as that required with respect to product-by-process claims. In re 
Fitzgerald, 619 F.2d 67, 70, 205 USPQ 594, 596 (CCPA 1980). As discussed in MPEP 
§ 2113, once the examiner provides a rationale tending to show that the claimed 
product appears to be the same or similar to that of the prior art, although produced by 
a different process, the burden shifts to applicant to come forward with evidence 
establishing an unobvious difference between the claimed product and the prior art 
product. In re Marosi, 710 F.2d 798, 802, 218 USPQ 289, 292 (Fed. Cir. 1983) The 
burden is therefore shifted to the applicant to prove that the properties used to define 
the interpolymers of the instant application would not be present in the block 
copolymers disclosed by Turner. 

Conclusion 

28. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Bailey et al, US4461873 discloses resins comprising blends of 
low- and high molecular weight polyethylene polymers and their use in manufacturing 
films or in blow molding techniques. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jeffrey Lenihan whose telephone number is (571)270- 
5452. The examiner can normally be reached on Mon-Thurs: 7:30-5:00, every other 
Friday 7:30-4:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, D. Lawrence Tarazano can be reached on 571-272-1515. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Ling-Siu Choi/ Jeffrey Lenihan 

Primary Examiner, Art Unit 1796 Examiner 

Art Unit 4171 

/JL/ 
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